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Abstract

This thesis explores the normative power, as understood by lan Manners (2002), of the EUs
Corporate Sustainability Due Diligence Directive (CS3D) in the fishing industry. It does this by
investigating how the human rights aspects of the CS3D are perceived by stakeholders in the
European Union’s fishery governance, and in what way the CS3D could shape the EUs normative
power in the fishing industry. Through a methodology inspired by grounded theory key stakeholders
were interviewed and the data was thematically analysed to produce a conceptual framework and
three examples of norm dissemination. The conceptual framework highlights political will, capacity,
and enforcement as the three key perspectives of the CS3Ds normative power in the fishing industry.
Three ways of disseminating norms through the CS3D are derived from the data: upholding
international standards, increasing accountability, and to lever the EUs reputation. Results show that
there is a high willingness to implement human rights due diligence in the EU but that the capacity
to enforce the directive in the fishing industry is lacking.

Keywords: Corporate Sustainability Due Diligence Directive, Normative Power Europe, Fishing
Industry, Stakeholder Perception, Human Rights Due Diligence



Table of contents

List Of figUIeS.......ccciii i ———— 7
ADDBIFeVIations .........coiviiiiiiir e —————————— 8
1. INtrodUCEION ...t ————————— 9
1.1 Aim and researcCh QUESTIONS ..........uuuuiuieiiiiiiiiiiiiiiiieerieireeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeareenee 10
2. Human Rights Due DiliZENCe ......ccceriiiiiiiimmmmriiiiiiienrrs s sssssss s ssssssnnes 12
3. EU fiShery GOVeINance .........ccovvuererrmiiisisissennssnnssssssssss s ssssssssssss s ss s sssssss s s s snssssannes 16
3.1  EU fishery governing meChaniSIms .............uuuerereeerererererereeereeeeeeeeeeeeeeeereeeeeeereeeeeeeee. 16

3.1.1 Fishing in EU WAaLeTs .......ceeeiiiiiiiiiiiiieie e ee e e e 16

3.1.2 Fishing beyond EU WALErS ............uuuuuuurrururererurnreresnesssnsssesssssesesesseseseeeeseeeeemmeee 18
3.2 Human Rights and the EU fishing industry ...........coooiuuiiiiiiiiiiiiiieeee e 19

3.2.1 Human Rights issues in fiSheries.........ccuuiiiiiiiiiiiiiieiiieecce e 19

3.2.2 Regulating the Illegal, Unreported and Unregulated ..............eveeverevevererevereneeennnns 24
4. Normative Power EUrope......ccocceveeiiiniiiseimn s sssss s s ssssssnnes 26
4.1 ANALYHCAL t0O0]. . iiiieiiiiiiii e e e e 26
4.2 Normative power in the fishing indUSIIY .......ccoiiiiiiiiii e 28
5. MEthod ... nnan 31
5.1  Inspired by grounded thEOTY .........ccooiiiiuiiiiiiiiiiieee e 31
5.2 Data collection and ANalySiS..........uuuuerureeeeeereereererererereeeeeeeeereeerereeeeereeereeeee. 32

5.2.1 Incorporation of the theoretical framework ...............vevvevvvieieieieiiiiiiieieieeerereeeeenns 34
R T 9111V 1 7213 (011 ST 35
6. Stakeholder Perception .......cccccccvvirisssemernriinnisiserr s 36
LT S o) DU ot I | SRR 36
6.2 CAPACILY --uvrereeeeeeiieiireeiee e e e e st e e e e e e e e et e e e e e e et e e e e e a e e e e e e e e e r e e e e e e e e 39
6.3 ENLOTCEMENL. ..ciiiiiiiiiiiiiii e e e e 41
7. The normative power of the CS3D ......ccceermiriiiiiiiinmrrr e 44
8. 017 114 11T 1 1 49
REfEreNCEeS ...t ————————————— 51
Popular SCIeNCe SUMMAIY......cccviiiieiriiiisisrissre s s s s s s sss e s 55

AcCKNOWIEAGEMENLS........ccc s s s ssssssssssssssssssnsnsnsnsnnnnn 56



Appendix 1

Appendix 2



List of figures

Figure 1. Norm diffusion in NPE ... 27
Figure 2. The process of data collection and analysis............ccccveeieeiieiiciiiieeee e, 33
Figure 3. Conceptual framework based on interviews with stakeholders......................... 43
Figure 4. Diffusion of human rights ... 44



Abbreviations

ASEAN
AWS
CAP
CFP
CMO
CS3D
CSRD
DWF
EEZ
EFCA
EU
ITF
Iuu
FoC
(S)FPA
HRDD
ICES
MLC
NGO
NPA
NPE
OECD
RFMO
MSE
TAC
UNGP

WBA
WWF

Association of Southeast Asian Nations

Atypical Working Scheme

Common Agricultural Policy

Common Fishery Policy

Common Market Organisation

Corporate Sustainability Due Diligence Directive
Corporate Sustainability Reporting Directive
Distant Water Fleet

Exclusive Economic Zone

European Fishery control Agency

European Union

International Transport Workers’ Federation

Illegal, Unreported and Unregulated fishing.

Flag of Convenience

(Sustainable) Fishing Partnership Agreement
Human Rights Due Diligence

International Council for the Exploration of the Seas
Maritime Labor Convention

Non-Governmental Organisation

Normative Power Approach

Normative Power Europe

Organisation for Economic Cooperation and Development
Regional Fishery Management Organisation

Small and Medium-Sized Enterprises

Total Allowable Catches

United Nations Guiding Principle on Business and Human
Rights

World Benchmarking Alliance

World Wildlife Foundation



1. Introduction

In early 2022 the European Commission proposed an ambitious directive on
corporate sustainability due diligence (CS3D) which would introduce international
standards of human rights and environmental due diligence to a legal framework.
This directive aims to make due diligence for human rights and the environment
mandatory for large companies operating within the EU, a fundamental shift from
a framework which has up until now been largely voluntary and driven by scrutiny
of consumers and NGOs (Patz 2022).

The final version of the CS3D was not available during the process of this
research. The spring of 2024 showed a rather turbulent chain of events in the CS3D
process, the most significant change was that the previously stated high-risk sectors,
including fisheries, was removed. In February of 2024 the technical details had
already been finalized when representatives of Germany rejected the draft and
insecurity spread also among other member state representatives. On March 151 a
compromise was eventually struck that drastically limited the scope of the directive
and was criticised by civil society actors. It was adopted on May 24™ 2024 (CBC
Law 2024). Because of the progressive significance and uniqueness of the CS3D
this thesis takes approach to explore how stakeholders perceive this law. While the
content of the CS3D is in needed of further analysis this is a task for future research.

This thesis has filled the research gap in a dawning academic debate on the
CS3D by gathering the perceptions of relevant stakeholders in the specific industry
at study, the fishing industry. This industry’s widespread issues with human rights
abuses (Allison et al. 2012; Nakamura et al. 2018; Vandergeest & Marschke 2020)
and lack of legally binding due diligence (Cazeneuve & Mennucci 2023;
Gustafsson et al. 2023; Leite 2023; Schilling-Vacaflor & Lenschow 2023) informed
the decision to study the CS3D implementation form the perspective of the fishing
industry. Looking at the fishery sector Packer et al. (2019) has found that the
voluntary measures have not contributed to effective human rights due diligence
(HRDD). This thesis will refer to fisheries as the capture of aquatic animals in their
natural habitat. The focus of this thesis is mainly on capturing fish at sea and the
processing that takes place on the vessels at sea.

In a report from 2021 the WWF concludes that despite the social dynamic
of the Common Fishery Policy (CFP), the EU often overlooks these aspects of
fishery governance. The EU does perform significantly better on human rights



issues than other regions in the world, but the bar is very low as the fisheries is a
sector known for human rights violations (Allison et al. 2012; Nakamura et al.
2018; Vandergeest & Marschke 2020). The increasing industrialisation of the EU
fishing fleet since the 1970s has resulted in practices that violate human rights both
within and outside of the EU. The extensive external fleet of around 700 vessels
has the highest risks of human rights abuses due to the lack of transparency and is
also the area of EU fisheries with the least reported data (WWF 2021).

The position of this thesis is that the CS3Ds aims to achieve a normative
shift in businesses’ approach to HRDD and has therefore found Manners’ theory of
Normative Power Europe (NPE) a suitable theoretical framework (see chapter 4).
Normative power is used to understand how the implementation of the CS3D will
affect the global fishing industry, of which a conceptual framework is developed in
chapter 6. Key stakeholders in the EU fishing governance are the unit of analysis.
These stakeholders (NGOs, unions, a national human rights agency, a sustainability
consultant firm, and one EU official) will all be affected by the CS3D and a
normative shift in the fishing industry could alter their roles, giving them a bigger
role or more power as human rights experts. In chapter 7 this framework is related
to how the EU could diffuse its norms in the global fishing industry via the CS3D.

Chapter 2 and 3 provides a normative context of HRDD and the fishing
industry based on previous research. The development of HRDD is provided in
chapter 2 by looking at the voluntary framework of the United Nations Guiding
Principles on Business and Human Rights (UNGP) and its impact on regulatory
HRDD frameworks in Europe. Chapter 3 outlines the EUs fishery governance both
within and beyond its exclusive economic zone (EEZ). It presents governing
mechanisms such as the Common Fishery Policy (CFP), the Sustainable Fishery
Partnership Agreements (SFPA), and the IUU regulation which governs the
widespread issue of illegal, unreported and unregulated (IUU) fishing operations.

Delimitations of this thesis relates firstly to the scope. The UK is no longer
an EU member state and thus not part of the research scope. However, statistics on
EU fisheries pre-Brexit will include UK data. Furthermore, there is a due diligence
regulation in the US but to investigate how the CS3D would compare or relate to
this regulation is beyond the scope of this thesis. It must also be stated that the focus
of this thesis is captured fish, not the processing or farming of fish even if it can be
difficult sometimes to decouple capturing and processing.

1.1 Aim and research questions

The CS3D is a regulatory approach to making human rights due diligence
mandatory for large businesses operating within the EU common market. The
fisheries sector is plagued by human rights issues which makes it a relevant subject
to research in relation to this human rights due diligence legislation. The aim of this
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thesis is to investigate key stakeholders’ perception of the relationship between the
CS3D and the EUs influence in the international fishing industry. In doing so this
thesis aims to answer the following research questions: How are the human rights
aspects of the Corporate Sustainability Due Diligence Directive perceived by
stakeholders in the European Union’s fishery governance? And, in what way could
the CS3D shape the EUs normative power in the fishing industry?

The first question is answered by collecting statements from various
stakeholders in European fishery governance and creating a conceptual framework
in chapter 6 to understand the CS3Ds influence the EUs normative power in the
global fishing industry. The conceptual framework is derived directly from the
interviews which were transcribed and coded. The second question is answered in
two steps, firstly through the conceptual framework in chapter 6 and secondly by
analysing the stakeholders’ statements from the lens of normative power as defined
by Manners (2002). The method of this thesis is further outlined in chapter 5.
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2.  Human Rights Due Diligence

This chapter will explain the current trends of Human Rights Due Diligence
(HRDD) through the United Nations Guiding Principles on Business and Human
Rights (UNGP) and its impact on regulatory HRDD frameworks in Europe. There
are many ways of implementing HRDD, weather voluntary or mandatory, but it is
not in the scope of this thesis to evaluate the regulatory nature of the CSDD beyond
the fact that it will be mandatory and based on international standards.

With the adoption of the UNGP in 2011 the concept of human rights due
diligence was introduced internationally and broadly accepted, inspiring the
Organisation for Economic Co-operation and Development (OECD) to update their
influential Guidelines for Multinational Enterprises in accordance with the UNGP.
The UNGP provides a framework wherein both states and business are responsible
to prevent human rights abuse, provide remedy when it occurs and provide a
standard for expected conduct (McCorquodale & Nolan 2021).

McCorquodale & Nolan (2021) found three studies that shows that less than
half of businesses looked at have adopted HRDD in accordance with the UNGP,
thus questioning its effectiveness. They conclude that HRDD could be effective,
although not perfect, but it needs to be combined with other measures. Since 2011
the HRDD debate has developed from discussing whether it should be voluntary or
not to how to the best way of formulating mandatory regulations (McCorquodale
& Nolan 2021; Quijano & Lopez 2021). The issue with HRDD regulations is that
it risks incorporating some of the general problems so far detected with the UNGP
(outlined below), and, if done poorly, the regulations may have a contradictory
effect (McCorquodale & Nolan 2021; Quijano & Lopez 2021; Deva 2023).

The UNGP is developed around protecting the rightsholders (Quijano &
Lopez 2021), but many HRDD practices are rather put in place to protect the
company. A welcomed aspect of HRDD regulations is that it makes it clear and
predictable to businesses exactly what they need to do and to what extent they are
expected to do it. However, if there are no repercussions when the standards are not
met, or if the regulation can be used to avoid certain measures that could have been
taken, the result may be the opposite of what was intended (McCorquodale & Nolan
2021; Quijano & Lopez 2021). Quijano and Lopez (2021) further writes that the
UNGP is promoting the continuous process of HRDD, it is not a one time task to
complete or a so called ‘tick-box’ exercise. McCorquodale and Nolan (2021),
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however, criticises an overemphasising of the process. They state that a HRDD
process must end up in concrete results of improvement, not just awareness and
dialogue that may not end up anywhere. Another issue is the lack of so-called ‘red
lines’. The UNGP is applicable to all businesses, even those who may have such an
exploitative nature that human rights will always be abused to severely at risk (Deva
2023).

According to Deva (2023) a major issue with the UNGP, and the regulations
based on it, is that it does not address the power asymmetries between the
businesses and the rightsholders. Neither does it challenge the economic structures
that contributes to the power asymmetry and enables abuse of human rights. In fact,
this author argues that the UNGP is used by businesses as a tool to mask these
structural problems and enables them to avoid taking measures that would
transform the economic system. Similarly to McCorquodale & Nolan, Deva states
that it is possible for HRDD regulations to be effective if designed correctly
following six conditions: require holistic HRDD; capture as many businesses as
feasible; address power imbalances; go beyond process; draw certain red lines; and
provide for effective access to remedy.

Following the adoption of the UNGP the European Commission encouraged
member states to introduce national action plans, which most states have done.
According to Cerni¢ “the European Union and its Member States have been the
principal norm-setters in the area of business and human rights in the last decade”
(2022:4), going back to a code of conduct resolution in 1999. There are examples
of states to take a step further than the voluntary measures and implemented HRDD
regulations, the two most influential being the France and Germany with
legislations that takes different approaches with different strengths and weaknesses.
The French law is an example of what Gustafsson et al. (2023) defines as a state-
centric discourse where the state is taking a bigger role in controlling companies by
imposing regulations on them and introducing some degree of legal liability. The
German law on the other hand is an example of the polycentric governance
discourse where voluntary and legal due diligence measures are viewed as
complementary by implementing minimum standard but not wanting to increase
the administrative burden of companies (Gustafsson et al. 2023). The German law
has no legal liability but allows NGOs and domestic trade unions make claims on
behalf of rightsholders which is a step towards addressing the power asymmetry
between rightsholders and business according to Deva (2023).

There are other regulations in European and EU countries such as the
Netherlands, Norway, Switzerland, and the UK that introduces HRDD to
businesses in different industries and to different degrees. This signifies a shift in
discourse where mandatory HRDD is considered the way forward. The CS3D is a
big step in this direction and an important statement to businesses world-wide. The
EU’s consumption level is far outweighed by its domestic production, making it a
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bigger trading block than the US and China put together (Schilling-Vacaflor &
Lenschow 2023).

The EU has adopted several regulations with the aim to hold companies
accountable for human rights abuse and environmental impacts, according to
Schilling-Vacaflor and Lenschow (2023) it started with the [UU regulation in 2008
which will be discussed later on in this thesis. However, Cerni¢ (2022) argues that
regulations have “so far been scattered and piecemealed” (2022:5). When research
and reports started showing that the largest companies are performing badly on
HRDD it was proposed in the European Parliament that the EU should adopt a
holistic legislation to force business into compliance (Schilling-Vacaflor &
Lenschow 2023). This was the first step of what is now the CS3D after an
assessment which found that a mandatory legislation was the most effective
strategy. Two big issues with a holistic CS3D would, according to Cerni¢ (2022),
be that the original proposal included both large, medium, and small companies but
only the large companies have the means to carry out the necessary administration.
The second issue is that the institutional capacity to implement due diligence laws
in national systems must be developed. Alternatively, the execution of the directive
could be overseen directly by the European Commission.

Looking at the fishery sector Packer ef al. (2019) has found that the
voluntary measures have not contributed to effective HRDD. Without regulatory
measures the incentive to adhere to international standards is low for many actors
in the fishing industry. Many actors are not visible to customers and NGOs which
have a low level of visibility into the fishing operations. In other words, there is no
regulatory pressure and there is a very limited pressure from customers. Research
by Packer et al. (2019) looking at the Corporate Social Responsibility (CSR) reports
from the world’s 25 largest seafood suppliers, including companies with
headquarters in Spain, France, the Netherlands, the UK, Norway, and Greenland,
shows that companies are not oblivious to the human rights issues, but the level of
measures taken varies. A lack of a coherent methodology contributes to difficulties
in assessing impacts and implementing solutions. Over half of the companies
measured human and labour rights but the researchers only found four cases where
audit reports where available on their websites. Overall, Packer ef al. found that the
intent of these companies was far exceeded by the monitoring, reporting and
specific targets.

According to the European Commission the aim of the proposal for a
Corporate Sustainability Due Diligence Directive (CS3D) “is to foster sustainable
and responsible corporate behaviour in companies’ operations and across their
global value chains. The new rules will ensure that companies in scope identify and
address adverse human rights and environmental impacts of their actions inside and
outside Europe.” (European Commission 2022a). In terms of human rights, it aims
to protect the rights, including labour rights, and increase the access to justice for
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EU and non-EU citizens. Businesses will have the duty to prevent, mitigate and end
human rights abuse in their value chains and subsidiaries. The proposal suggests
that the directive will be enforced through civil liability and administrative
supervision by the EU commission and designated authorities in each member state.

In this chapter has provided background on contemporary HRDD and how
itis applied in the EU. It made the case that HRDD is currently lacking in the fishery
sector, the following chapter will now outline the current issues in this sector, how
the EU regulates its fisheries and the regulatory measures that has been taken
already.
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3. EU fishery governance

This chapter will outline the EUs fishery governance through the Common
Fishery Policy (CFP) and the Sustainable Fishery Partnership Agreements (SFPA).
Chapter 3.1 will outline a broader perspective of due diligence in the global fishing
industry, to what extent it is carried out and what the main issues are with due
diligence in this sector. Chapter 3.2 will finally look specifically at the human rights
aspects of EU fishery governance and how regulations such as the Corporate
Sustainability Due Diligence Directive (CS3D), Corporate Sustainability Reporting
Directive (CSRD) and Forced Labour Regulation (FLR) are part of the same
regulatory framework.

3.1 EU fishery governing mechanisms

This subchapter will outline the EUs operation first within the EUs EEZ. Both
are governed by the CFP which is described in 3.1.1. With the reform of the CFP
in 2013 the SFPAs were introduced, these are described in chapter 3.1.2 along with
the difficulties of monitoring operations far away.

3.1.1 Fishing in EU waters

The EU’s fishery governance is guided by the Common Fishery Policy (CFP)
which, with the entrance of Spain and Portugal as member states, became its own
separate regulation in 1986. Another regulatory approach is legislation specifically
for workers, but this approach is generally weak, the widely adopted Maritime
Labor Convention (MLC), for example, excludes fisheries. The MLC comes from
the International Labour Organisation (ILO) which in 2007 developed a separate
regulation to fill this gap, the much less adopted ILO Work in Fishing Convention
(C188) (Vandergeest et al. 2021; Marschke & Vandergeest 2023). In 2016,
however, the ILO C188 was introduced to all member states when the EU Directive
2017/159 was adopted, an agreement between the General Confederation of
Agricultural Cooperatives in the European Union (Cogeca), the European Transport
Workers' Federation (ETF) and the Association of National Organisations of
Fishing Enterprises in the European Union (Européche) (Council of the European
Union 2016).
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Marti (2017) writes that the EU’s fishery governance grew more complex
in the 1970s when Exclusive Economic Zones (EEZs) were adopted, and the
Common Market Organisation (CMO) was formed. The entrance of new member
states that held extensive fishing fleets and had a long tradition of fishing further
impacted the fishery governance, for example the United Kingdom, Ireland and
Denmark who all joined in 1972 and, as previously mentioned, Spain and Portugal
in 1986. The issue of fishing rights was later one major area of negotiations which
created tension between the EU and the United Kingdom during Brexit when the
United Kingdom left the EU. For countries such as Iceland and Norway EU’s
fishery governance has played a key role in their decision to not join the union. This
shows that fishery governance is an area of great importance and at the core of EU
operations (Couper et al. (2015). At the same time, it is not a topic that engages
most voters, and the topic is often perceived as low priority in relation to other areas
of operation (Marti 2017).

In 1983 the CFP was renegotiated to include quotas and total allowable
catches (TACs) with the objective of introducing stability and conservatory
management measures (Marti, 2017). The TACs have played a vital part in fishery
governance as the main regulatory tool, set according to the advice of the
International Council for the Exploration of the Seas (ICES) whose objective is to
sustainably maximize catches (Carpenter et al. 2016). The European Council does
however have a tendency to set TAC targets that are not in line with this scientific
advice, research found that in 70% of the TACs between 2001-2015 the target was
on average 20% higher than recommended (/bid). The CFP has been accused of
having too much of an economic focus (Bruckmeier 2021) and reforms in 2002 and
2013 introduced sustainability measures to diversify the objectives of the policy.

The CFP reforms have struggled to balance the two objectives of economic
profit and environmental protection. In 2009 the commission published a green
paper highlighting five central issues : (1) continuing overcapacity of fishing fleets,
(2) inexact policy objectives that led to failure in decision making and
implementation of the reform, (3) a short-term perspective for decision making, (4)
attributing insufficient responsibility to the fishermen, and (5) lack of politically
enforcing compliance with the rules (European Commission, 2009).

According to Bruckmeier (2021), sustainable approaches to fishery
management were not successfully implemented with the 2013 reform. The reform
in 2002 took steps in the direction of the EUs sustainability discourse but the second
reform in 2013 was expected to take even bigger steps and was welcomed by NGOs
and environmental organisations. However, this reform not progressive enough to
align with the “continuing sustainability discourse and research” writes Bruckmeier
(2021:35) who further criticizes the reformed CFP on various accounts. It has vague
sustainability principles without proper tools and methods, it lacks a clear
description of how it is to be integrated in the wider maritime policy context and it
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lacks many social aspects. Voices and perspectives from social science about
transition processes or value-oriented, context-based knowledge is lacking, instead
there is a natural-science based discourse concerned with implications under water
rather than above the water. An example of the latter is the implementation of the
Maximum Sustainable Yield measurement (/bid.).

Another criticism of the post-2013 CFP is that it explicitly wants to focus
on food security by increasing the EU’s self-sufficiency in (Pihlajamaéki et al. 2018).
The EU is the world's biggest importer of seafood but it also has the world's biggest
fleets which are also operating in foreign waters, a practice which becomes even
more important when the EU’s own waters are being overfished (Zimmermann,
2017). Pihlajamaéki et al (2018) states that importing and fishing over sea increases
food insecurity in other countries while the CFP focus on harvest in EU fisheries,
rather than utility of the catches, is counterintuitive if the goal is food security.

The governing mechanisms outlined in this chapter are important because
these are the mechanisms currently in place to regulate the issues that the CS3D is
addressing. With the implementation of the CS3D these are the governing
mechanisms that the EU can utilise unless it introduces new regulations or
measures. Most human rights issues in EU fisheries are however located in
operations beyond its EEZ which is why the next chapter will outline the regulatory
measures of these operations.

3.1.2 Fishing beyond EU waters

Fisheries Partnership Agreements (FPAs) have been negotiated since the 1980s
and is a contract with a non-EU country that allows the EU fleet to fish in their
waters for a fee. Since the two latest reforms of the CFP sustainability has become
an increasingly important part of the FPAs, for example has the EU started to
require the other country to earmark the income they have from the fee for
infrastructure and other support to local fishing communities. This new generation
of agreements are called Sustainable Fisheries Partnership Agreements (SFPAs)
and when this thesis is written the EU has 14 active SFPAs a majority with states
in West Africa (see annex 1). A common demand in the SFPA negotiations is that
a certain number of local workers must be employed on the EU vessels
(Zimmerman 2017). Okafor-Yarwood & Belhabib (2020) write that these
agreements are a form of fishing subsidies contributing to the overfishing of non-
European waters. These agreements are complex, serve multiple purposes and often
receive criticism. The human rights aspect of the SFPAs will be further discussed
in chapter 3.2.

The WWFs report on Socio-Economic Impacts of the EU Common Fishery
Policy focused on the areas of profit, fairness, employment, remuneration and
compliance. They found that the profit is unevenly distributed partly due to
subsidies that increase overfishing instead of improving working conditions, which
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is also an issue of fairness in the priorities between business and society. They also
call for an increase of wages in line with the increasing profit. In terms of
employment, they see an aging workforce with a high ratio of part time workers.
On average, the wages on smaller vessels under twelve meters (which constitutes
most vessels) are typically below the minimum wage of the member state. In
Belgium there is a guaranteed minimum pay per fishing trip which has led to
increased financial security with improved possibilities of financial planning and
earnings that are almost double that of any other member state.

Compliance with the EUs IUU regulation is measured by the European
Fisheries Control Agency (EFCA) and data shows that Italy, Portugal, and Spain
are the worst performing states. Per 100 inspections they respectively have 22, 14
and 9 infringements each (WWF 2021). The WWF further states that Spain and
Portugal together made up 86% of the EU Distant Water Fleet (DWF) in 2021,
Spain being the main player with 79%. On the list of known IUU vessels 58% of
the EU registered ones are Spanish. The 2021 Annual Economic Report on the EU
Fishing Fleet states that a complete analysis on operations outside the EU EEZ is
not possible due to the significant lack of data in these operations.

Both the CFP and the SFPAs have been criticised for not taking social
aspects into account and lacking comprehensive human rights focus despite the
many human rights issues of the fishing industry. In the following subchapter I will
discuss the extensive human rights issues of the fishing industry and to what degree
there are due diligence measures in place.

3.2 Human Rights and the EU fishing industry

This chapter will describe why a human rights perspective is essential in fishery
governance and how the EU fishery governance engage with the human rights
perspective. Subchapter 3.2.1 will describe the main human rights issues in the
fishing industry and which of these are most prevalent in EU fisheries through the
examples of Ireland and West Africa. Subchapter 3.2.2 will look at the EUs
regulatory framework and IUU fishing.

3.2.1 Human Rights issues in fisheries

This subchapter will outline the risks of human rights abuses in [UU fishing and
the main human rights abuses, many of which are labour abuses, in the global
fishing industry. This will be followed by two examples, Ireland as an example of
operations within EU waters and West Africa as an example of operations based on
SFPAs within non-EU waters. Corporate human rights due diligence is guided by
the UN Guiding Principles on Business and Human Rights (UNGP) and the
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Economic Cooperation and Development’s (OECD) Guidelines for Multinational
Enterprises (OECD Guidelines).

Illegal, Unreported and Unregulated (IUU) fishing is the black market of
fishing. This is where a lot of the human rights abuse happen and it is extremely
widespread and tied to globalised systems, often plagued by corruption (The Danish
Institute for Human Rights 2024). TUU vessels are often not upholding safety
standards because it is not worth the cost of improvements when the vessel can be
confiscated at any time. This strongly affects the safety of the workers who are also
lacking social security since they will likely be abandoned by the vessel owner in
case of arrest. Couper et al (2015) writes that the owners of these IUU vessels are
mainly residing in the EU (especially Spain), Taiwan, China and South Korea, but
it is not always easy to track who the owner is. The IUU regulation does not
explicitly target huma rights or working conditions, only that fish is caught legally.
However, Kadfak and Linke (2021) finds that it indirectly targets these issues
through increasing control and management measures.

Couper et al (2015) describes the driving forces of [UU fishing to be greedy
vessel owners, an oversupply of fishing vessels (a result of subsidies), a scarcity of
high value fish (due to overfishing), no or minimal punishment for owners, a lack
of responsibility or care for the fate of the fishing crews, and excessive vessel
capacity. A vessel owner is incentivised by the economic gain that comes with
cheap labour and avoiding licensing fees, quotas, and taxes. For workers it is a
source of employment and, as discussed later in this chapter, EU fishing practices
violating human rights can, to some, still be favourable over working conditions in
other regions. The many negative consequences of IUU fishing includes a reduced
national income, lower income for legitimate fishers, gross labour and human rights
violations, limiting the accuracy of fisheries data making policies less accurate, and
destroyed ecosystems and natural habitats leading to declining fish stocks and
threatening the livelihoods of local communities (Couper et al. 2015; Temple et al.
2022; The Danish Institute for Human Rights 2024).

Temple et.al (2022) writes that [UU fishing is more likely in areas of
territorial dispute while Coupet et al. (2015) adds that it is also especially common
in developing countries and international waters. This relates to EU vessels fishing
in other regions, for example the waters outside of Western Sahara through the
Sustainable Fishery Partnership Agreement with Morocco in 2014. But [UU fishing
is still practiced in European waters, Temple et.al (2022) discuss data on unreported
catch taken from the UKs EEZ in 2016, a total volume of 102.9 thousand tonnes to
a value of $270.3 million, emphasising the loss of tax income on unreported catches
but proving that IUU fishing is not only a faraway issue.

The illegal context around IUU fishing and inherent lack of transparency
leads to an increased risk of forced labour, poor working conditions, and
unregistered workers. The level of forced labour and abuse in EU fisheries is
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relatively low compared to other regions, but that does not mean that human rights
issues are non-existent. Major human rights abuses have for example been
uncovered in Ireland, and the EU fleets in West Africa.

3.2.1.1 Ireland

In 2016 a human rights scandal was uncovered in Ireland where migrants were
recruited to work without documentation and forced to work under extreme
conditions while being paid less than half of Ireland's minimum wage, leading to
accusations of human trafficking by the Guardian (Lawrence et al. 2015; Marschke
& Vandergeest 2023). After this scandal Ireland added the fishery sector to their
Atypical Working Scheme (AWS) in 2016 which was supposed to facilitate the
documentation of migrant fishers. This was closely investigated by the International
Transport Federation (ITF) who concluded that fishers employed under AWS are
at risk of abuse and racism, and that the AWS are so restricted that a worker could
not change employer, or leave work due to work related injuries, without effectively
becoming undocumented. These working schemes for migrant workers in the
fishing industry were significantly more restrictive than those of migrant workers
in other sectors (International Transport Workers’ Federation 2023; Marschke &
Vandergeest 2023). In the beginning of 2023, the AWS was abolished and migrant
fishers in Ireland are now included in a much more generous visa regulation
(International Transport Workers’ Federation 2023a). Between 2017-2022 ITF
submitted 35 cases of suspected human trafficking to the Irish police according to
Marschke & Vandergeest (2023). The Irish case has set an example of how to
improve the situation for migrant workers in EU fisheries.

The ITF-led campaign demonstrates that there are concrete
strategies that can lead to improvement in working conditions. In Ireland,
these include using the judicial system, mobilising national and
international networks to portray Irish fishing as tainted by human
trafficking, and creatively using vessel-tracking data to support claims of
excessive and unpaid working hours. Although migrant fish workers have
been mostly involved in individual actions to pursue legal justice, when
combined with the broader set of strategies pursued by the ITF Ireland
campaign, the cumulative effect has been to force changes in government
policies that shape working conditions for all migrant workers. (Marschke
& Vandergeest 2023:16).

Marschke & Vandergeest (2023) further states that there is a contradiction
between abusive working conditions and what migrants consider to be decent work.
In the case of Ireland, the authors write that some of their interviewees prefer the
work in Ireland over previous employment in Asia or even the UK (which is beyond
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the scope of this paper since the UK is no longer an EU member state) partly
because the wages are higher in Ireland. Not all migrant workers in Irish fisheries
are treated poorly but migrant workers who are paid less and treated worse than EU
workers are, according to these authors, unwilling to file complaints because the
conditions are still better than what they have experienced before. This affects the
underreporting of human rights abuse, making the EU fisheries look better than
they are. The incentives to work in the EU can also lead to a lucrative market for
companies working with recruitment of migrant workers and charging high fees,
this is a problematic practice flagged by the Danish Institute for Human Rights
(2024).

3.2.1.2 West Africa

As we can see in annex African states are the majority of the SFPAs, 11 out of
14, most of them located along the west coast where a third of the agricultural
export is fish (Gegout 2016). West Africa’s food security is closely linked to the
state of marine life and fishing practices, meaning that they are experiencing an
increasing food insecurity with the overexploitation of the waters. West Africa is at
the same time expected to experience some of the worst impacts of IUU fishing,
some states might be losing up to 40 percent of the catches in their EEZ.

Jonsson (2019) states that unequal agreements (FPAs and SFPAs) between
the EU and several countries in Africa have exploited and destroyed the traditional
life of many local communities and led to economic and social issues. She writes
that the big capacity of the European vessels, a factor identified above as a driver
for IUU fishing, lead to a bigger share of fishing opportunities than local actors and
destruction of fish stocks.

Couper et al (2015:78) reviewed the known extent of illegal fishing and its
effects on local communities, including the use of Flags of Convenience (FOC)
which is when a vessel is registered in a different country than its owner, a practice
used to avoid national regulations and taxes. Illegal fishing often leads to
overfishing which affects the right to livelihood of local communities by destroying
biodiversity, sometimes resulting in the local community also taking up illegal
practices out of necessity. I[UU fishing is a known cause of overfishing especially
since the rate of by-catch is high where unwanted fish is thrown back into the water,
often dead or damaged.

Couper et al. (2015) further writes that I[UU fishing is especially common
in developing countries and high waters. Developing countries are likely to have
local communities that are heavily dependent on subsistence fishing that cannot be
compensated by the government if the fish population goes extinct. It also makes
these communities vulnerable to exploitation for cheap labour or even victims of
slavery and human trafficking. Fishing practices may also be a big part of the state's
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GDP, making decreasing fish populations detrimental for the national economy
(Okafor-Yarwood & Belhabib 2020).

The social due diligence carried out by foreign fishery companies are
based on agreements with organisations and states who are weakened and not
committing to the protection of local communities. Social work in these regions are
often carried out without the involvement of the, oftentimes corrupt, states who are
negotiating SFPAs that are supposed to benefit the local communities (Jonsson
2019). She further writes that in Senegal the consequences of the exploited seas
and communities are young people migrating to Europe in hope of a better life.

Gegout (2016) criticizes the SFPAs and lists four problems: That they
benefit the EU more than African states; That the EU has been known to fail on
their commitment to development oriented funding of local fishery communities;
That there is a significant risk of the overcapacity of European vessels leading to
overexploitation of the fish stocks; And that foreign companies are not always
contributing to more work opportunities in African states, instead many people may
lose employment due to the increased competition over fish stocks. According to
this author, Mozambique and Namibia improved the management of their fisheries
when the EU no longer had access to their waters.

Some argue that if the EU aims to be an ethical actor it must adopt a
development approach rather than a focus market access and complement trade
policies with aid policies (Gegout 2016). Examples of such aid is the support in
2013 of the African Union’s fishery and aquaculture strategy to promote African
food security and economic growth. Gegout (2016) lists several other EU supported
projects but concludes that these efforts have not been enough if the goal is to assist
in the economic development of local communities in African states. Targeting
specific issues in many fishery communities such as health, education, gender
discrimination and human trafficking would address what some have linked directly
to the seafood export (Gegout 2016:2200).

Jonsson (2019) writes that the exploitative behaviour of the EU is a
systematic continuation of the colonial relationship between Europe and Africa.
Until 2004, according to Gegout (2016:2196), EU fishery agreements were
sometimes referred to as “‘Fish, pay and go’ agreements” without apparent concern
of the development aspects of its trade. Since the change from FPA to SFPAs the
EU has been more concerned with the social risks tied to its operations. With the
EUs adoption of regulations on illegal fishing they have been putting pressure on
African states to enforce the rules. This could have had a positive effect if it was
not for the lack of support in technical and financial resources to implement the
regulations. Okafor-Yarwood & Belhabib (2020) looks at Guinea-Bassau as an
example of a West African state that does not have the capacity to monitor the EU
vessels.
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3.2.2 Regulating the Illegal, Unreported and Unregulated

Objectives for socio-economic development in the EU is incorporated in the
wider framework of sustainability and green economy (Cerni¢ 2022). The EU
Green Deal was adopted in 2021 resulting in attempts to regulate industry activities,
forcing them to take responsibility for the environmental and social implications of
their actions. In 2023 the Corporate Sustainability Reporting Directive entered into
force, which is meant to increase and improve sustainability reporting and
complement the CS3D. The Corporate Sustainability Reporting Directive is a
replacement of the previous Non-Financial Reporting Directive which, according
to Cerni¢ (2022), was successful but limited. There is also a current process of a
Forced Labour Regulation which is focused on specific products rather than
companies which is the focus of the CS3D. The aim with the Forced Labour
Regulation is to ban products from entering the common market if they have been
produced through forced labour (European Parliament 2024). This applies to a
significant amount of the seafood products imported by the EU, considering that
the EU is the leading trader of fisheries and aquaculture products in the world in
terms of value (European Commission 2022b).

The Forced Labour Regulation and CS3D are targeting similar issues,
namely the lack of transparency and control over complex and global supply chains
where actors can work their way around many of the inspections and monitoring
tools that are set up. A common practice is for example transshipment, to transfer
fish from one vessel to another out at sea, this practice can be a method to deceive
the inspections and controls in the harbour. Illegally captured fish are often sold on
black markets which are expected to be substantial (Couper et al. 2015; Temple et
al. 2022), not surprisingly considering the large share of IUU fishing. Temple et al
(2015) writes that ‘illicit trade’ in European waters (excluding Russia) is estimated
to be 143-246 thousand tonnes with a value of $143-357 million. The authors are
however emphasizing that estimations of IUU fishing is “primarily a modelling
exercise” (Temple ef al. 2022:6) since the data is lacking and untrustworthy. Couper
et al. (2015) raises the same concern about the lacking accuracy of figures on I[UU
practices but estimates the global catches to a value of $10-23.5 billion annually,
representing 15-40 percent of global fish landings. They also highlight the
importance of careful interpretation of these figures, noting that some areas are
much more affected than others.

Approaches to increase due diligence in the EU fishing industry during the
last two decades have to a large degree been related to tackling Illegal, Unreported
and Unregulated (IUU) fishing, often from the perspective of environmental and
economic sustainability rather than a human rights approach. Temple et al states
that “In the European Union (EU) [...] IUU fishing not only affects the sustainability
of the marine environment and the fisheries but also the credibility of the Common
Fisheries Policy (CFP)” (Temple et al. 2022:1). In 2010 the EU Regulation to
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Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing, from
now on called ‘the IUU Regulation’, entered into force, the EUs most important
tool in fishing IUU fishing (Tavornmas & Cheeppensook 2020). Tavornmas &
Cheeppensook (2020) further states that the effectiveness of the [UU regulation is
in part due to its reliance on international dimensions and combined actions
between multiple stakeholders. By complying with international standards, the
regulation gains legitimacy and it is not perceived as purely an EU issue. In chapter
4 this thesis will argue that the [UU regulation is an example of engagement through
which the EU gains and reinforces its normative position and power.

Workers connected to black markets or illegal practices are not likely to
report the abuse they might be victims of. Migrant workers, even when registered,
are also not likely to report issues in fear of losing their job, especially when they
are working under restricted visas which do not let them change employers or
industries (Yea et al. 2023). There is a widespread underreporting on human and
labour rights in the fishing sector which leads to a lack of data. Companies do not
monitor or release reports on these issues and actors such as NGOs and Unions have
very little insight. This is subsequently a main issue for regulations such as the
CS3D and the Forced Labour Regulation.

Temple et al (2022) and Couper et al (2015) highlights the
untrustworthiness of fishery related data. Data on social sustainability, particularly
human rights, is not only untrustworthy but scarce. Research by Donna Carmichael
et al. on sustainability assurance of companies listed in the Financial Times Stock
Exchange 100 Index revealed “alarming deficiencies in measurement, reporting,
audits, and assurances. Despite bold statements from companies about their
environmental, social and governance commitments and values, their practices fall
short” (2023:35). They found widespread practices of deception, obfuscation, and
diversion in the sustainability reports of these 100 companies. This research was
not specifically on the seafood industry but is an indication of businesses general
shortcomings in HRDD.

25


https://www.zotero.org/google-docs/?zY34Fi
https://www.zotero.org/google-docs/?ltwCk7
https://www.zotero.org/google-docs/?ltwCk7
https://www.zotero.org/google-docs/?1oJYVn
https://www.zotero.org/google-docs/?1oJYVn

4. Normative Power Europe

The theoretical framework of this thesis is the social constructivist theory of the
Normative Power Approach (NPA) by lan Manners, also known as Normative
Power Europe (NPE). This framework allows for an analysis of the CS3D in a
global, or planetary, perspective where the effects of the directive can be scaled to
the entire fishing sector by understanding the directive’s role and effects on the EUs
normative power. The chapter is divided into two sections, 4.1 which describes
NPE, its epistemology, and why it is an appropriate theory for this thesis, and 4.2
which applies NPE to the fishing industry.

4.1 Analytical tool

Manners (2002) argues that the EU is founded upon a set of constitutive norms,
and that it is designed with an aim to change the norms of the international system
in accordance with the constitutive norms of the EU. It is not its actions that is the
foundation of the EUs normative power, but how it is constituted. Its supranational
constitution and normative values makes it different from other international
powers. “It places norms and values, such as peace, liberty, democracy, the rule of
law and respect for human rights, at the centre of its relations with the rest of the
world, building its power and ‘greater legitimacy’” (Jenichen 2022:1299). The EU
is not the first actor of this kind but its unique structure as a political and legal
supranational organisation has given it the authority to be a normative global power
where universal norms serves as both means and ends (Tavornmas &
Cheeppensook 2020).

Manners (2002) originally established five core norms to its
normative basis: peace, liberty, democracy, the rule of law, and human rights. These
are, as shown in figure 1, disseminated in markets, industries, or to external actors
in various ways. Manners describes the six ways of diffusion as: contagion,
informational, procedural, transference, overt diffusion, and a cultural filter.
Contagion is described as an unintentional diffusion which could for example stem
from leading by example. Informational diffusion refers to strategic communication
such as policies or other initiatives. Procedural diffusion is described as an
“Institutionalization of a relationship between the EU and a third party” (Manners
2002:244) which could be inter-regional cooperation or when the EU expands with
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new member states. Transference is often financial and refers to an exchange of
goods or assistance with third parties. Over diffusion is the physical presence of the
EU in the form of ambassadors, embassies of member states or direct
representatives of the EU institutions. Finally, diffusion as a cultural filter is
described by Manners as “the interplay between the construction of knowledge and
the creation of social and political identity by the subjects of norm diffusion.
Examples of the cultural filter at work include the diffusion of democratic norms in
China, human rights diffusion in Turkey, or environmental norms in Britain.”
(Manners 2002:244). This thesis will not attempt to label the ways of diffusing
norms through the CS3D suggested in chapter 7 because it recognises that these are
interconnected and occurs simultaneously.
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Figure 1. Norm diffusion in NPE (original figure based on Manners 2002)

NPE is concerned with ‘planetary politics’, enforcing the idea that the
context in which the EU acts is important. Such context could for example be the
history of colonialism emphasized by Jonsson (2019). Manners states that “The
NPA applies normative theory to causal explanation and constitutive understanding
of the EU and practical theories of its external action.” and that “it uses a critical
social theory of radical agnostic cosmopolitics defined as the linking of local
politics with global ethics to provide a normative basis for critique in planetary
politics.” (2021:69). In this thesis the CS3D is the ‘local’ politics, or rather regional
since it is an EU directive, and the adoption of a human rights perspective is the
global ethics.

The ethical perspective of EU external actions is questioned by
Gegout (2016) who concludes that the EU fails to produce trade policies which
complements aid policies, instead they are often contradictory with poor outcomes.
This underlies the potential of the CS3D to steer European businesses in a direction
where their actions respect fundamental human rights and contribute to closing the
gap between aid and trade operations.

When using NPE in this research it is important to be aware of the
relationship between normative power and market power. Normative power does
not exist in a vacuum, but in a social and political context. Market power is another
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type of power which does play a large role in EU foreign affairs (Miller et al. 2014)
but will not be covered in this thesis. The complex and flexible relationship between
market and normative power will not be explored in this thesis but it does recognise
that the economic power, which is included in NPE, is also the foundation of market
power. Market power would also be a suitable theoretical framework for this thesis,
but normative power was chosen because it considers the larger normative context
of the CS3D, and it recognises that the CS3Ds aims to achieve a normative shift in
business’ approach to HRDD.

Manners (2002) describes the EUs normative power as continuously
developing through various declarations, treaties, policies, etc. This thesis focuses
on the CS3D as an addition to the EUs normative basis and is therefore a relevant
object of study. The nature of social constructivism and critical social theory of
NPE means that it is concerned with identifying and changing social reality.
Manners describes his epistemological approach as explanatory, practical and
normative, all at once. This thesis will follow the same epistemological approach
following the idea that exploring the social reality, of which the CS3D contributes
to, can lead to a better understanding of the world. NPE will be implemented
through Manners’ understanding of normative power as the conceptual tool that
influences the development of research questions and in the analysis of the coded
data.

4.2 Normative power in the fishing industry

Human rights are one of the core norms of NPE and Manners writes that the EUs
external action states its long-term commitment to human rights in several articles
and enforces it through a commitment to dialogues and engagement. This has led
to several researchers applying NPE to the global fishing industry, often through
the example of Thailand (Gegout 2016; Kunnamas 2020; Tavornmas &
Cheeppensook 2020; Kadfak & Antonova 2021; Kadfak & Linke 2021).

Zimmerman (2017) has investigated the prevalence of three different
discourses in the SFPAs: 1) Concentrated commercial interests; 2) a normative self-
image relating to sustainability; and 3) a principal-agent dynamic focused on the
interactions between the Commission and other institutions. He concluded that all
three discourses can play an active role in the negotiations but that that the
normative self-image of sustainability had a larger impact than hypothesised.
Zimmerman even found that this normative discourse led to agreements that had
negative economic impact on the EU, suggesting that the normative values of
sustainability was prioritised over short term economic gain.

Tavornmas & Cheeppensook (2020:674) lists the following ways, among
others, in which the EU external actions have tried to influence international marine
governance. Fisheries are both directly and indirectly affected by these measures.
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e Adopted a holistic approach to all marine and maritime issues as resulting
in the EU Integrated Maritime Policy;

e Put in place a robust set of mandatory environmental rules to ensure EU
maritime Actors use marine resources sustainably, wherever they operate;

e Put in place regional strategies to address common challenges and
opportunities, collaborating closely with non-EU countries and stakeholders
from civil society and the private sector.

With the EUs IUU Regulation from 2010 the EU also engages with
international actors in a way in which they can carry out their normative agenda in
the global fishing industry. The EU is the world's largest fish importer which means
that it carries significant influence in the industry since states and businesses want
access to the European single market. The IUU regulation gives the Commission
permission to take percussion and reprimand non-compliant states. Tavornmas &
Cheeppensook (2020) argues that the card system used to reprimand non-
complying trading partners under the IUU regulation is an economic tool to force
non-EU states to adhere to a normative regime. This happened with Thailand after
a modern slavery scandal in their fishing industry unfolded.

A yellow card can be issued as a warning towards a trading partner who is
not complying with EU IUU standards, initiating a bilateral dialogue to resolve the
situation. If the state manages to resolve the situation they will receive a green card,
and if they continue to fail to comply, they will be issued a red card and lose the
right to export seafood to the EU. In April 2015 the EU issued Thailand with a
yellow card and after only seven months Thailand had adopted the Royal Ordinance
on Fisheries to govern the marine and fishing industries under one comprehensive
regulation. This was followed by several other laws, a strategic policy framework,
and a new monitoring, control, and surveillance system (add several sources).
According to Tavornmas & Cheeppensook (2020) Thailand invested €87 million in
measures against [UU between 2015 and 2018.

The shifts in Thai fisheries have not only been regulatory, but it has also led
to a strengthened cooperation with other states and Regional Fishery Management
Organisations (RFMOs) to cooperate on IUU issues. It also contributed to an [UU
task force within the Association of Southeast Asian Nations (ASEAN). According
to Kunnamas (2020) the EU has less leverage over other regions than they have
through bilateral relations. With the EU being Thailand's largest trading partner the
EU could use Thailand to influence ASEAN, in fact Kunnamas (2020:766) views
the EU-Thailand relationship “as an adaptative EU foreign policy from EU-ASEAN
relations.” A clear example of how the EUs is diffusing its norms through a
complicated interplay of trade, regulations, regional cooperation, and bilateral
agreements.
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Kadfak and Antonova (2021) understands NPE in terms of a network mode
of governance, in contrast to a marketing mode or a hierarchical mode. The network
mode emphasises socialisation and partnership as tools in network governance.
This thesis also finds socialisation and partnership to be important tools, SFPAs
would be an example of partnerships and the EUs involvement with RFMOs is an
example of socialisation. Through the concept of partnership Kadfak and Antonova
(2021) states that one must be careful to not overvalue the EUs power to the point
where other actors are left without agency. Similarly, Miller et al. (2014) underlines
that the EU cannot be understood as the only agent in the types of institutional
changes that are discussed in this thesis, and that “power is always relational”
(2014:139). Consequently, the conclusion of this research must acknowledge that
although the EU has a level of normative power in the global fishing industry it is
not a prediction of a successful implementation of EU norms and values.
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5. Method

5.1 Inspired by grounded theory

Grounded theory is widely used in ethnographic studies but can also be applied
to other quantitative studies. This thesis is looking to engage with stakeholders
through in-depth interviews and engage in theory development by developing a
conceptual framework for the CS3D in relation to NPE. The inductive and flexible
elements of grounded theory in addition to its focus on developing theory is well
suited for this thesis. Therefore, this research is based on the core concepts of
grounded theory but does not follow adopt it fully since (1) this this is not
developing a new theory, it is developing the application of an existing theory
(NPE), and (2) it introduces external concepts into the data collection phase by
developing sensitising concepts based on NPE and previous studies.

Bernard and Ryan explains that “grounded theory emphasizes the discovery
and labeling of concepts (variables) and the building of models based on a close
reading of the text.” (1998:607). In practice the researcher is meant to gather data,
through interviews or observations, and carefully analyse the transcripts while
identifying themes and categories in the text. These should be compared and
structured based on what belongs to each theme and how the themes are linked
together. The relationship between the themes is then used to construct theoretical
models.

Charmaz (2006) considers grounded theory a craft rather than a rigorous
research method, yet she outlines the fundamental steps in the grounded theory
approach to research. Data is collected through in-depth interviews or focus groups.
A guiding empirical interest will guide the researcher to formulate sensitising
concepts which in turn will inform the development of interview questions.
Through coding the data is defined and linked with the theory development. The
two main phases of coding are described as an initial coding per segment or line-
by-line, the focused and selective phase to create categories or themes. Memo
writing is a common method of grounded theory, the researcher writes short or long
memos, informal analytical notes, throughout the process to analyse data and codes
early in the process. Memo writing is linked with theoretical sampling, a systematic
was of redefining the theoretical categories and themes. While memo writing can
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help to flag inconsistencies and gaps in the data or categories with theoretical
sampling you target data gathering to fill these gaps or explore certain categories.
When all data is gathered the memos are integrated into the analysis and the
concepts or themes are organised to outline the emerging theory.

Internal disagreements within grounded theory can relate to the definition
of theory itself. Some scholars are positivists and see theoretical concepts as
variables used to explain a phenomenon. The interpretivist focuses instead on
understanding, although in practice most grounded theory is more or less a mix of
the two (Charmaz 2006). Cutcliffe (2000) raises the issue that the sampling of
informants is based on theory in order to saturate a hypothesis. To critics there is a
difference between theoretical and purposeful sampling but to grounded theorists
there is no fundamental difference between the two. A second issue according to
Cutcliffe is the creativity and reflexivity where the researcher is intertwined with
observations and interpretations of data. Grounded theorists would instead argue
that these aspects make the research valuable, that research is always creative but
that in this approach the role of the researcher is recognised and transparent.

In this thesis the theoretical framework of NPE, as depicted in figure 2,
informs the data collection through the sensitising concepts and the theoretical
sampling. The role of this theoretical framework is not hidden and neither is the
fact that the data collection and the analysis of the final data is inherently affected
by the researcher and may not be replicable.

Literature reviews is another contested area in grounded theory. The classic
theorists Glasser and Strauss suggested that the literature review would be
conducted after the analysis so that other perspectives does not interfere with the
theory development. Charmaz (2006) sees the benefits of a literature review in
evaluating previous studies and positioning one’s research in relation to them. She
argues that instead of simply summarizing, a literature review should be a
conversation between previous work and the research conducted. When and how to
present the literature review for a student is ultimately dependent on the
requirements of one’s task. In the case of this thesis, the literature review started
before the data collection which was then carried out simultaneously.

5.2 Data collection and analysis

The methods of grounded theory were adapted and applied to this thesis because
the inductive thematic analysis and flexibility suited the aim of this study.
Grounded theory is a method of developing theory and this thesis aims not to
develop a new theory but to develop a conceptual framework for a new legislation
within an already existing theory. In contrasts to one of the principles of grounded
theory this research does not gather unfiltered data, the sensitising concepts used to
develop research questions and the theoretical sampling was guided by NPE. This
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research is an adoption of grounded theory, however it is theory developing and
following the steps outlined by Charmaz (2006).

As depicted in figure 2 the process started with developing broad sensitising
concepts based on the initial reading about human rights due diligence, the CS3D
and the EU fishing industry. These concepts (Human rights abuse in EU fisheries,
the CS3Ds effect on non-EU actors, barriers and aids to implement HRDD) were
initial and informed the interview questions and the coding, but they are not the
same as the themes presented in the final result. The entire process was analytical,
memos were continuously kept through personal notes and comments on texts
written and interviews conducted. Through an ongoing analysis of data and
concepts the theoretical sampling led to a constant evaluation of the research
questions which changed somewhat throughout the process.

The literature, which is reflected in chapter 2, 3, and 4 of this thesis, was
written in parallel with the data collection. This approach was important because
the interviews revealed areas of importance that the researcher needed to familiarise
themselves with to carry out the theoretical sampling. The stakeholders in question
expected a certain level of awareness from the researcher.
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Figure 2. The process of data collection and analysis (Orignal figure)
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Creswell (2018) argues that one of the strengths of the interview method is
that the interviewee can provide background information and context. This has been
a vital part of the research process since the CS3D is in an ongoing legislative
process which many of the stakeholders are participating in, thus holding
perceptions of the directive that could not be acquired elsewhere. This has required
the process to be creative and flexible, in line with grounded theory.

This research relies on data collected through interviews with ten
individuals representing seven stakeholders (see appendix 2). The stakeholders
represent NGOs, unions, a national human rights agency, a sustainability consultant
firm, and one EU official. The informants were selected based on their role in the
EU fishery sector. An online search was conducted to identify relevant actors and
getting their attention proved difficult.

The specific group of informants poses a bias in my research, the
stakeholders who showed interest in my research represents those who believes that
the CS3D is a positive regulation and who has great concern for human and labour
rights issues. Contact was established with a national agency for vessel monitoring
but they had no knowledge of the CS3D and eventually stopped answering.
Unfortunately, the perspective of the large European vessel owners is not directly
represented. The national human rights agency, EU official, and sustainability
consultant was however able to fill this perspective to some degree. It is however
noteworthy that the result of my research does not represent the full extent of the
EU fishing sector, but a wide enough selection to argue that the results are valid for
the aim of this research.

The stakeholders had varying degrees of knowledge of the CS3D, ranging
from highly involved advocates throughout the drafting processes expertise in the
EUs human rights regulations, to being aware of it but not having engaged with it.
Two informants had not considered the CS3D to be applicable to the fishery sector
and one informant insisted that it is not relevant at all.

After collecting the data, the transcripts were coded line-by-line. These
codes were then sorted into themes twice. The first analysis focused on the CS3Ds
role in the fishing industry and resulted in a conceptual framework of how the
directive is perceived in relation to this industry. The second analysis resulted in
three themes of diffusion representing ways of dissemination of human rights as a
norm in the fishing industry. As constructivist grounded theory the result of this
study is an interpretation of the CS3D based on the perception of the interviewed
stakeholders.

5.2.1 Incorporation of the theoretical framework

As depicted in figure 2 the theoretical framework affected the results in two
ways, by influencing the interview questions and data collection through the
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sensitising concepts and the theoretical sampling. It also directly affected the
analysis that led to the three suggested ways of dissemination. The theoretical
framework was applied through the understanding of normative power in the
European context as described in chapter 4.

The explorative nature of this research required that the analytical concepts
used to draw the final conclusions emerged from the data itself. The sensitising
concepts used in this research affected the nature of the research questions and these
concepts were external in the sense that they were developed based on previous
research and an understanding of Normative Power Europe. The sensitising
concepts are however not used in the analysis of the coded data. An alternative way
of analysis could have been to apply external concepts from another theoretical
framework in the analysis of the data. These external concepts could for example
have come from previous research of normative power in another regulation, for
example the IUU regulation. This aim of this thesis is to understand the

5.3 Limitations

There are limitations related to the method of data collection. It must be noted
that although the ten individuals from the seven stakeholders represented a variety
of actors and are some of the most prominent actors in the EU fishing industry, a
larger sample and even bigger variety could have benefited the research and
resulted in more nuanced results. Most actors expressed similar perceptions and
emphasised similar concepts which makes it less likely that additional stakeholders
would have a widely different perspective. However, more representatives from
large businesses and the EU institutions would have benefitted the research.

The time restrictions of this research in addition to the difficulties in finding
and engaging relevant stakeholders affected the level of saturation reached when
investigating certain concepts. The capacity of member states to implement the
CS3D quickly emerged as a common theme but the researcher was unsuccessful in
scheduling an interview with representatives from national departments working
with monitoring of fishing vessels.

Throughout the research, the legislative process of the CS3D has unfolded in
real time. When the research process began the CS3D draft included several high-
risk areas which were supposed to receive special attention, one of them was the
fishing industry. On March 15" the EU Council voted to remove the high-risk areas
which, as some will argue, reduces the relevance of the CS3D in the fishing
industry. Many interviews were conducted before this vote, it may affect their
perception of the directive, but it is the researcher’s opinion that all interviews could
be analysed in the same manner without taking into account if the data was collected
before or after March 15,
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6. Stakeholder perception

This chapter will answer the first research question by presenting the
stakeholders’ perceptions of the CS3D through three overarching themes: political
will, capacity, and enforcement. These three themes are a result of an analysis of
the data collected through interviews with key stakeholders in the EU fishing
industry. This thesis argues that the three themes make out a conceptual framework
for understanding the CS3Ds role in the EUs normative power in the fishing
industry (see figure 3 at the end of this chapter).

This conceptual framework is the first part in answering the second research
question. The second part concerns how normative values are diffused and will be
discussed in chapter 7. The overall impression of the CS3D is that it is welcomed
but there are uncertainties around how it will be implemented and to what degree it
will affect the fishing industry.

When quoting stakeholders in this chapter each informant will be referred
to by a number (for example Informant 3) according the table outlined in appendix
2. Note that the two informants 1 and 2 represent the same human rights institution,
the same is true for informant 6,7 and 8 which all represent the same trade union.

6.1 Political will

Political will is the first theme, it has been identified as an overarching lens in
the stakeholders’ perceptions since implementing the CS3D is a political decision
and therefore a political statement. This theme refers to politics and motives at EU
and at national levels, but also the willingness of businesses to implement the
CS3D.

The willingness of member states is affected by domestic politics, for
example, several stakeholders related right leaning governments with a lower level
of willingness to prioritise HRDD. This also affects the EU level; it was stated that
the EU was incentivised to see the CS3D be voted through before the election in
June 2024. “It is a highly political decision to implement the CS3D and all polls
ahead of the election in June indicate that the EU will go right and that does not
tend to be human rights friendly” (Informant 2). In addition to domestic politics the
implication on trade relations was mentioned as a factor of political willingness to
implement the directive. There is a fear that member states lacking political will
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can contribute to a less effective implementation by not taking proactive measures,
not supporting their companies, not actively participating in joint efforts across
states and institutions, and by not ensuring that the enforcing agency on the national
level has the capacity and experience necessary. Two of the informants also
expressed a concern that HRDD is not a priority in tough economic times.
Stakeholders perceived the willingness of states to supply resources to the
implementation of the CS3D as greatly affecting the overall capacity to implement
the CS3D.

According to many informants the fishing industry is a low priority area
within the EU and most member states. Therefore, even if there is a willingness to
implement the CS3D there might be a lack of political will in doing what it takes to
enforce it in the fishing industry. “Neither the companies nor the governments [EU
and non-EU] are too keen on regulating this sector. The fish industry in itself can
be lower in pollution and emissions than other meat or food sectors and is growing
so states do not want to limit it.” (Informant 1).

A coherent HRDD approach was stated as one of the main incentives for
businesses to push for the CS3D. Overall the perception seems to be that businesses
are willing to conduct HRDD but do not know how. The hope is that the CS3D will
clarify expectations and ensure equal competition in the fishing industry,
particularly between EU and non-EU based companies. It could also provide
predictability for companies. One stakeholder expressed that with the CS3D the
role of businesses will shift, no one will not be able to expect less from businesses
than to conduct a certain level of HRDD. This may also affect company cultures
because no business will be able to pretend that they do not know about their
responsibilities. At the very least the CS3D will make clear the expectations on
businesses, one informant state that “I understand how a company would be very
confused about the current guidelines and regulations, it is not easy to understand
what they actually have to do.” (Informant 1).

The EU has extensive regulations of its fishing industry, and some
stakeholders see the CS3D as an opportunity for EU based companies to compete
on more equal grounds since the low levels of Due Diligence in the international
fishing industry affects the pricing of seafood products in European supermarkets.
An informant from the EU institutions, however, does not believe that the CS3D
will have any implication on the fishing industry at all. They do not see how it will
add anything that is not already included in the CFP or the IUU regulation:

We do not need the CS3D because we have control regulations that rule
exactly how to make fisheries as sustainable as possible. [...] Yearly
quotas based on recommendations by ICES, this makes it sustainable.
Outside of the EU is more difficult and harder to regulate but even there
we already have regulations in place with the external fleet regulation in
the CFP. The IUU regulation also affects external fleets. All fishing is
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under a clear set of rules, therefore we do not need the CSDD. (Informant
4).

All other stakeholders viewed the CS3D positively and most agreed that
additional regulations, such as the IUU regulation or the Forced Labour Regulation,
are also necessary and complementary with the CS3D. One stated that “if you were
a perfect company there is in theory no need for the Forced Labour Regulation”
(Informant 9). If the CS3D was perfectly implemented the Forced Labour
Regulation would not be necessary, but reality is that it is necessary and welcomed
as a complement to the CS3D. The IUU regulation is seen a testament to the power
of the EUs political will, one states that “the [UU regulation is quite good and it is
enough” (informant 4). But according to several other stakeholders the ITUU
regulation is not good enough and other regulations are needed to fight human rights
abuse in fisheries, for example the ILO C188. The same seemingly goes for the
CS3D, effective implementation requires that a holistic regulation like the CS3D is
complemented by regulations that pin-points certain high-risk issues. There is
however a fear that regulations such as the ILO C188, which improves living and
working conditions, will also improve vessel capacity with negative consequences
for fish stocks. “There are nuances to this - better conditions means bigger boats
which means larger capacity, which means larger catch etc. The vessel owners are
fine with better working conditions because it means that they can improve the
capacity” (Informant 10). Another regulatory shift would be visa regimes that are
better tailored to the needs and wellbeing of migrant workers.

Strengthening HRDD with regulations complementary to the CS3D is a sign
of political will to fight human rights issues. The Corporate Social Reporting
Directive has also been mentioned as a complementary regulation but it is unclear
if it will lead to increased due diligence or just increase the amount of available data
(which is also something stakeholders are requesting). It has however been noted
that if a pool of HRDD related regulations, such as the Forced Labour Regulation,
the Corporate Social Reporting Directive and industry specific regulation in mining
or forestry for example, are uncoherent in their scope it will create confusion among
businesses, which to some degree is the case today. With the removal of high-risk
sectors from the CS3D its scope has been severely narrowed and the risk of an
uncoherent scope in EU HRDD discourse increases. Several stakeholders would
rather have seen a broader scope in line with UNGP that also includes small and
medium-sized enterprises (SMEs). A risk is expressed that a regulation with lower
standards than the UNGP could in practice lower the commitment to HRDD. The
CS3D does let member states and businesses go beyond the imposed standard,
however, the final version of the CS3D is now expected to be less ambitious than
the UNPG, most notably in terms of the scope.

One stakeholder also brought up the concern that the EU would use the
CS3D as a lever in ongoing negotiations of an international mandatory HRDD
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standard. “We are concerned that the EU will use the CS3D as its mandate to join
the conversation with a ‘European model’ to push. They have not done it yet, but it
is a concern.” (Informant 2). The EU could push for the CS3D to be the global
standard, thus imposing European solutions to global issues. The informant
underlined that the historical context of European global power would make this an
ill-advised strategy.

According to most stakeholders the fishery sector has low priority within
EU politics and institutions, yet two of the stakeholders believes that the CS3D is
an opportunity for the EU to lever a good reputation on the global market. There is,
however, not a consensus on how effective this lever would be on states like Russia,
Turkey, and particularly China who do not see themselves as competing with the
EU on issues of ‘good-will’. One stakeholder expressed a fear of retaliation from
these states rather than a believe that China and Russia will comply with the CS3D.
Some informants did nevertheless state that the EUs opportunity to lever a good
reputation is effective on other states and actors with less global power. A concern
is that the EU must then walk the walk and act according to their own principles
and that particularly the distant water fleets of France and Spain will break the code
of conduct.

6.2 Capacity

Capacity is the second theme and dependant of political will as explained above.
Many stakeholders expressed a concern about the level of proactiveness member
states will have, which is described as dependant on a mix of political will and
capacity. According to the informants this concern is closely linked to the current
monitoring operations of EU member states which tends to be reactive rather than
proactive. One informant stated that in a conversation with an EU member state,
with documented human rights abuses in their fishing industry, they had been told
that this state’s authorities would only investigate issues if they received a report or
complaint. We will come back to the area of making complaints under the third
theme, enforcement.

Most stakeholders do not seem to expect the capacity of monitoring within
the EU to increase because of the CS3D, even if there is a need for it and a hope
that it does. Future measures are in other words presumed to be carried out with the
current level of monitoring capacity. It was emphasised by the informants that state
capacity is one of the main barriers for effective HRDD implementation. The states
must have the capacity to monitor the CS3D implementation across all sectors,
which is not an easy task, and a fear is expressed that the capacity to understand
and fully engage with the fisheries sector will be limited and not of high priority.
There is currently a big difference in the capacity of HRDD between smaller and
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bigger states. For the fisheries sector companies who are landlocked and with
limited experience in the sector would in theory have to drastically increase their
capacity in HRDD of imported seafood.

Quite often in the [EU] countries there is not even a department that works
with labour enforcement in fishing and you get to a point where there is
basically a blind spot despite [fishing] being the most dangerous job in
peace-time work and so dominated across the EU by migrant workers. Its
a major problem. (Informant 5).

Some of the regulatory measures and practices in the EU that are supposed
to ensure sustainable fishing are not actually sustainable according to several
stakeholders. The maximum sustainable yield is an example of a practice that is
sustainable according to the EU but not to other stakeholders. Overfishing, one
stated, is always a risk when the focus is on industrial practices of high volume and
low margins. There is not an expectation that the CS3D will impact the regulatory
measures of the EU itself, they are rather considered good examples to be promoted
to other states and regions. Informants also claim that the many, often good,
regulations that are in place today are lacking in enforcement, especially in
operations outside of EU waters. Many issues are further considered to be widely
underreported and there is lack of transparency, not just from businesses but also
from customs in member states who are supposedly covered by data protection
measures which results in a limited transparency.

The EU commission is expected to play a role in capacity building, at a
minimum they will be obliged to provide guidance for states and businesses, but
many stakeholders hope that they take a more active role in coordinating the
implementation as well. Even if large businesses are the main target of the directive
SMEs will also be highly impacted. According to one informant it is likely that
guidance is provided also for SMEs since they are indirectly targeted and their role
in HRDD has been emphasised in the drafting process because of their importance
in the global value chains. This informant also stated that there may be funding
available for SMEs to implement the directive, but the issue is how this capacity
building will reach SMEs outside of the EU. It was suggested that the EU may see
capacity building of non-EU SME:s as part of a broader development strategy when
engaging with the global south.

One informant explained that the CFP has favoured industrial fleets but
discriminated small scale fisheries since the bureaucracy of EU funding is too much
for small scale fisheries. Following this line of thinking, the administrative burden
was a reason for removing high-risk sectors from the CS3D. Some stakeholders are
now concerned that a large burden will fall on SMEs anyways, that large companies
will push the Due Diligence onto its supply chain actors instead of doing it
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themselves. Another fear is that the CS3D will be nothing more than an
administrative tick-box exercise without real world implication.

6.3 Enforcement

Enforcement or implementation is the third theme and relates to how the
directive is enforced both within and outside the EU. Implementation outside the
EU entails both direct and indirect measures. Indirect measures could be to which
degree the CS3D serves as an inspiration to HRDD regulations in other states or
regions. This theme also relates to the scope of the directive, the complex supply
chains and how rightsholders can make complaints.

The scope of the directive was something all informants talked about,
especially the high-risk sectors which were removed late in the drafting process.
Some stakeholders stated that fisheries being considered a high-risk area was an
important acknowledgement of the fishing industries role in the food global food
system, but also an acknowledgement of the inherent risks related to the work.
Considering fisheries a high-risk sector was further seen as an acknowledgement of
the complexity of the supply chains in fisheries, especially considering that it often
deals with aggregated products that are caught within the EU EEZ but re-imported
once they have been processed and packaged elsewhere. The supply chain is further
complicated by the practice of transshipment where catch is transferred from one
vessel to another out at sea to increase efficiency.

With the primary scope of the CS3D being large scale businesses a fear was
expressed that these businesses will avoid responsibility by forcing the due
diligence work upon actors further down in the supply chain rather than doing it
themselves. There is also a fear that businesses will disengage with problematic
parts of their supply chain instead of contributing to a positive change. If they
choose to disengage, the human rights issues will prevail and supply another
company instead. These thoughts were all shared by one informant who said:

The implementation must also be critical, what if the law fails? What if it
ends up being nothing more than a bureaucracy exercise? What if SMEs are
flooded with demands and requests that they cannot handle? What if
companies choose to disengage when there is a risk instead of engaging and
making things better in local contexts? (Informant 2).

The complex and not very transparent supply chain of the fishing industry
is identified as a main challenge to enforcing the CS3D. No one seems to expect a
100% success rate but all, but one informant believes it is of great importance to try
anyways. All informants stressed that the main human rights abuse occurs beyond
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EU borders and that underreporting of issues makes it even harder to know where
and how to target one’s measures. One of the informants stated that once the CS3D
is implemented is would theoretically have to result in a blocking of almost all
seafood imports due to the state of the global fishing industry: “If we apply this new
regulation we would immediately have to block all imports from there [Asia and
Africa], which is unlikely, but first the major complaints need to be addressed.”
(Informant 6). This is perceived as a highly unrealistic outcome, thus raising the
question of how effective the CS3D actually will be in the fishing industry.

This leads to the topic of how rightsholders are supposed to make
complaints and demand remedy. The stakeholders emphasised that informing
rightsholders of their rights will be a major challenge but necessary to truly hold
businesses accountable. One stakeholder stated that “we need to make sure that
rightsholders know about their rights and their opportunity to receive remedy.” And
that “this is an opportunity for the EU to do this right.” (Informant 2). It was
discussed what role civil society will play in this and under what circumstances
unions or NGOs can make complaints on behalf of rightsholders. It was emphasised
that particularly trade unions are a central part of due diligence for companies.
Another factor is the role of third-party audits and certifications which most
stakeholders were reluctant towards.

When considering the implementation of the CS3D on non-EU actors it was
mentioned that human rights actors, particularly in Africa and Latin America, are
welcoming the directive as an incentive for EU businesses to conduct themselves
better. For some states the CS3D may serve as an inspiration for similar legislations,
for example in Chile and Peru, but also in the UK. One informant explained that
voices are being raised in the UK parliament that a holistic due diligence directive
should be developed, and it is likely that the CS3D will affect this process. They
did however not expect this to happen in the nearest future. Regardless of if states
develop their own due diligence directive several informants stated that states
understand that they must comply with the CS3D to be perceived as an attractive
business partner.

A final emphasis was that fishing is an extractive operation, like the mining
or forest industry, where operations in one place will affect the biosphere and fish
stocks of a very large area. The same actor that did not see the value of the CS3D
in the fishing industry also not share this view. They did not see that EU fisheries
in West Africa competed with local fishers because they did not target the same
species and because the EU is fishing further out at sea than what local fishers do.
Other argued that any changes in fish stocks directly affects both SMEs and local
communities both within and outside EU borders. They state that resource
management is extractive businesses can never be decoupled from human rights
implications, thus arguing for the importance of an effective and holistic approach
to HRDD in fisheries.
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This chapter has answered the first research question, namely how human
rights aspects of the Corporate Sustainability Due Diligence Directive perceived by
stakeholders in the European Union’s fishery governance. The overall perception
is that the directive is much welcomed but with concerns regarding effective
implementation due to limitations in capacity and political will. Only one out of
seven informants did not see that the CS3D would contribute to increased HRDD
in the fishing industry due to the already existing regulations, the other six
informants saw great opportunities in increasing the transparency of complex
supply chains and enforcing a more coherent approach to HRDD in the fishery
sector.

Political will

Capacity

Enforcement II

Figure 3. Conceptual framework based on interviews with stakeholders (Original figure)

Figure 3 is a visualisation of the conceptual framework presented above.
The visualisation is not meant to indicate that one theme is more important than the
other. Political will is depicted as surrounding the other two themes because,
according to the stakeholders, political will is the lens from which one must
understand capacity and enforcement and it highly influences the other themes.
Capacity surrounds enforcement because, just like political will, it dictates the
nature of the enforcement. This conceptual framework emerged from the data and
this thesis suggests that this framework should be used to understand stakeholders’
perceptions of how the CS3D relates to the fishing industry.
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7. The normative power of the CS3D

This chapter will answer the second research question regarding the ways in
which the CS3D could shape the EUs normative power in the fishing industry. To
do this the chapter will discuss the stakeholders’ perceptions in relation to the
normative power of the CS3D with facts derived from what has been presented in
chapter 2, 3 and 4. As presented in chapter 4, and depicted in figure 4, the EU
diffuses its normative power in various ways. This chapter will focus on three ways
of diffusing CS3D related normative power in the fishing industry: upholding
international standards, increasing accountability, and to lever the EUs reputation.
These three perspectives are based on the findings presented in chapter 6 by
analysing the stakeholders’ perception of the CS3Ds relation to the fishing industry.
This thesis does not claim to predict the outcomes of the CS3D implementation but
aims to describe possible ways of diffusion based on the perceptions presented
above.
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Figure 4. Diffusion of human rights (Original figure)

The first way of diffusion is by upholding international standards. In
chapter 2 Deva’s six conditions for effective HRDD implementation was presented
as requiring a holistic HRDD, capturing as many businesses as feasible, addressing
power imbalances, going beyond process, draw certain red lines, and provide for
effective access to remedy. These conditions were presented as a critique of the
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UNGP and, according to the stakeholders’ statements, they could also be used to
critique the CS3D.

The CS3D has been developed in relation to the UNGP and the OECD
guidelines but we saw in chapter 6 how some of the stakeholders share the concern
expressed by several scholars (McCorquodale & Nolan 2021; Quijano & Lopez
2021; Deva 2023) that the CS3D incorporates the shortcomings of the UNGP and
could even lead to a contradictory result if the threshold is lowered significantly in
the regulation. The limited (direct) scope of the directive seems to be the main issue
where the CS3D is not aligned with the UNGP.

Aligning the IUU regulation with international standards has been described
as key to its success (Tavornmas & Cheeppensook 2020) and despite the differences
between the CS3D and the UNGP this could be a strength of the directive. The TUU
regulation has also proven to facilitate the diffusion of EU values in ASEAN, a mix
between using networks and partnerships to diffuse norms. By partnerships and
networks spearheaded by global businesses the EU could potentially reach the
entire fishery sector. The reliance on international standards could also be an
answer to the stakeholders’ concern around the historical context of the EU
imposing its norms in other regions. Even if the EU is doing this by diffusing its
norms, it can fall back on the UNGP and state that it is requesting a standard that
has been established by the UN and not just the EU.

The norms concerning human rights protection could be diffused by
creating coherency and predictability of business conduct that is largely aligned
with the UNGP which is already known and practiced. The idea importance of
coherency in HRDD and predictability for businesses was emphasised by
stakeholders and scholars alike (McCorquodale & Nolan 2021; Quijano & Lopez
2021). Stakeholders believed that competition would be more equal with a coherent
CS3D and that this would benefit EU fisheries who do not have to compete with
cheaper products from less regulated productions. The coherency of the CS3D
scope in an EU regulatory perspective was questioned by stakeholders, but
nevertheless the CS3D will be able to define a lower bar of the number of businesses
that are required to carry out mandatory HRDD.

Deva (2023) called for certain red lines, practices and industries that can
never be sustainable and must therefore be abolished rather than exposed to due
diligence practices. This ties into the structural critique against the UNGP, that
HRDD is a way to hide rather than going to the root of the problem by restructuring
the economic system that is inherently exploitative. No stakeholder expressed this
perspective, but one stakeholder emphasised that fisheries is an extractive industry
and as such it is always tied to a various of consequences affecting human rights.
The CS3D naturally recognises the human rights violations caused by various
industries but its contribution, and diffusion of human rights as a norm, will be by
developing stronger businesses within the current economic system.
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One of the stakeholders expressed that the EU will never be able to influence
states such as China, Russia, and Turkey to implement HRDD. It is relevant to note
that even if Packer ef al. (2019) and several stakeholders found that business
willingness is high, there are states that do not value HRDD and will not make it a
priority.

Increasing corporate accountability is way of diffusing norms by, among
other things, changing company conduct and increasing the opportunities for
remedy. One of the most important aspects of holding businesses accountable is
that rightsholders are aware of their rights and are provided with suitable ways to
report issues. For the CS3D increase accountability it is therefore vital that
information about this directive reaches rightsholders. Several stakeholders and
scholars (Lawrence et al. 2015; Marschke & Vandergeest 2023) have highlighted
the widespread underreporting of labour and other human rights issues in operations
both within the EU fleets. Stakeholders seem to agree that the CS3D alone will not
solve the issue of underreporting, more inclusive labour laws and visa regimes for
migrant workers will also be needed. With a more widespread knowledge of the
rights and obligations held by various actors in the supply chain there is a chance
that more violations are detected and reported. Especially if businesses can prove
their accountability through appropriate actions and precautions.

Increased accountability can be measured by looking at precautions,
remedies, and actions taken. Packer ef al. (2019) stated that businesses are lacking
in action rather than willingness, thus clear guidelines on HRDD should increase
concrete actions and lead to increased accountability. The fear, however, is that if
the CS3D does not provide effective guidelines that allows businesses to transform
their supply chains they might choose to disengage with problematic operations
instead of changing them. Sometimes disengagement may be needed, a way of
enforcing red lines, but supporting changes might have a greater impact in
reforming supply chains. Another fear expressed by stakeholders is that the CS3D
is lowering the standards previously guided only by UNGP. If this was the case it
may mean that some businesses do less HRDD that previously because the CS3D
guidelines introduces a level of due diligence lower than the UNGP (McCorquodale
& Nolan 2021; Quijano & Lopez 2021).

While Quijano and Lopez (2021) wrote that the UNGP aims primarily at
protecting the rightsholders, the fear of businesses lowering their standard because
of the CS3D implies that businesses are rather interested in HRDD to protect
themselves. The debate around a need for coherency and predictability can also be
related to the same debate. If all businesses always did their outmost to protect
rightsholders they would be less concerned with what the minimum requirements
are. We have previously discussed the capacity issue surrounding HRDD but also
stated that it is embedded in political will, which also includes businesses
willingness.
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In line with several stakeholders Quijano and Lopez (2021) states that a
mandatory HRDD law cannot become a ‘tick-box’ exercise, that the process of the
due diligence ensures a company culture that increases accountability. However, as
McCorquodale and Nolan (2021) emphasised, the process cannot replace concrete
results of improvement.

Stakeholders expressed a fear over the power asymmetry between
rightsholders and businesses, in the case of the CS3D these issues further relate to
the contemporary and historical power asymmetry between Europe and other
regions or states. This thesis does not take a stance in the question of whether the
EU should or should not utilise these normative power structures but considering
that one stakeholder expressed that states in the global south views the CS3D in a
colonial perspective, this could be a topic for future research. Nonetheless,
recognition of a structural power asymmetry would, according to Deva (2023) be a
condition for effective HRDD implementation, thus also playing a role in increased
accountability following the CS3D.

A third way of diffusing norms is to lever the EUs reputation.
Stakeholders found that this is something that the EU can do to change practices in
the global fishing industry considering the EUs role as the biggest importer of
seafood and its large fleet. We further recall that according to Cerni¢ “the European
Union and its Member States have been the principal norm-setters in the area of
business and human rights in the last decade” (2022:4). This, of course, require that
the EUs reputation is good. Within the fishery sector the EU is, as previously
explained, governed by the CFP but also SFPAs and regulations such as the [UU
regulation. This means that misconduct and IUU fishing operations by EU vessels
threatens the CFP and the EUs reputation. In chapter 3.2.2 it was established that
such operations occur both within and outside of the EEZ.

Cerni¢ (2022) states that one of the issues with a holistic HRDD
directive is that EU member states must develop their capacity to implement it and
monitor businesses. This was also one of the main areas raised by stakeholders and
tied to political will. The holistic nature of the CS3D, without high-risk sectors,
means that fisheries, which many stakeholders perceive as an industry with low
priority in politics, may not receive much attention at all. This is why it was
previously mentioned that few expect there to be new regulatory measures for
fisheries put in place due the CS3D even though there is a highly problematic lack
of data to assess the distant water fleets.

The lack of monitoring increases the risk of poorly conducted operations
that can damage the EUs reputation and accountability, but most importantly could
violate rightsholders without access to remedy. A core issue here is how the EU
will be able to lead by example with a good reputation if no additional regulatory
measure is introduced, especially concerning the distant water fleets. One of the
stakeholders stated that states like China, Russia and Turkey will not be persuaded
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by the EUs reputation. Perhaps the somewhat uncomfortable truth is that the EU
must not conduct themselves perfectly in order to be better than the other major
actors in international fishing. All stakeholders agreed that compared to other fleets
the EUs reputation is good.

One of the stakeholders brought up that the CS3D may be paired with aid
or development policies to increase the capacity of SMEs and rightsholders. This
somewhat relates to Gegout (2016) who stated if the EU with to truly embrace an
ethical conduct they must be more concerned with development than with market
access. We can recall that Zimmerman (2017) found that the SFPAs do have a
prevalent normative aspect of sustainability to them, and that this on occasion has
trumped the economic aspect of the SFPAs.

To conclude this discussion, we can see that upholding international
standards, increasing accountability, and lever the EUs reputation are three possible
ways of which values of human rights can be diffused via the CS3D. Neither of
these three perspectives are fully convincing in achieving the aim of diffusing EU
values due to the flaws in EU fishery governance, which includes the capacity of
businesses and member states, and the complex challenges of HRDD. Nevertheless,
this thesis has argued that these are three likely ways of diffusion based on the
literature review and the data gathered from various stakeholders.
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8. Conclusion

This thesis has made it clear why HRDD is of the greatest importance for the
fishing industry. It has presented the context in which the CS3D will be
implemented by outlining the regulatory framework of the EUs fishery governance,
the state of HRDD within and outside the EU, and by emphasising the normative
of existing regulations such as the IUU regulation. In presenting this larger
normative context of the CS3D, the thesis recognises that the CS3Ds aims to
achieve a normative shift in business’ approach to HRDD and has therefore found
Manners’ theory of NPE a suitable theoretical framework. This research further
acknowledges that albeit the EU has a level of normative power in the global fishing
industry, the results and conclusions presented is not a prediction of the
implementation of EU norms and values, neither does it claim that the diffusion of
norms will be successful.

Interviews with stakeholders showed a positive perception towards
the CS3D, its implementation was welcomed but there are uncertainties around the
enforcement and to what degree the CS3D will affect the fishing industry,
especially considering the removal of high-risk areas and that fisheries is not a
prioritised area of politics.

The thematic analysis showed three overarching themes which
correlated in a way that outlined a conceptual framework for which to understand
the understanding the CS3Ds role in the EUs normative power in the fishing
industry. Political will as the overarching lens to understand how the CS3D can
shape the EUs normative power. This theme includes EU and member state politics,
but also business willingness which is higher than what is shown by concrete action.
These aspects are influencing the second theme, the capacity of businesses and
states to implement a holistic HRDD directive. Insufficient capacity has been
described as the largest barrier of a successful implementation of the CS3D in the
fishing industry. This leads to the third theme of enforcement. Dependent on the
other two themes, this one largely concerns the limited scope of the CS3D, the
protection of rightsholders and its effect on other actors in the global fishing
industry.

A discussion linking these themes to the normative context of the
fishing industry presented three possible ways in which the CS3D could diffuse its
norms: upholding international standards, increasing accountability, and lever the
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EUs reputation. These themes are complex, and the discussion showed that the
concerns related to political will, capacity, and enforcement could strongly impact
the effectiveness of the norm diffusion.

This research has been exploring the CS3D before it was finalised and
implemented, thus engaging in a dawning academic conversation. During the
research process several relevant topics of further research has emerged, including
the CS3Ds effect on food security, the potential of reinforcing harmful economic
structures, the potential in reinforcing colonial power structures, the capacity of EU
member states to monitor fishing operations, the capacity of EU member states to
cooperate in questions of HRDD. It would further be of great scientific interest to
investigate the normative power of the US due diligence regulation and compare it
with the CS3D. The most obvious opportunity for future research is naturally to
analyse the final text of the directive and define the more specific normative
positions taken in the directive. This thesis will be able to inform such research with
the context of stakeholder perceptions through the theoretical framework and the
suggestion ways of dissemination.
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Popular science summary

The global fishing sector is complex, lacks transparency and it is plagued by
human rights violations. Voluntary measures of human rights due diligence have
not led to any significant improvements. The European Corporate Sustainability
Due Diligence Directive (CS3D) will introduce mandatory due diligence measures
for all large businesses operating within the EU market and this will affect fisheries
since the directive states that due diligence must be carried out throughout the entire
supply chains of businesses.

The aim of this research is to investigate the relationship between the CS3D and
the EUs influence in the international fishing industry. From in-depth interviews
with key stakeholders in the European fishing industry this thesis has developed a
conceptual framework to understand how the CS3D affects the EUs normative
power in the global fishing industry. This theoretical understanding of EUs power
comes from lan Manners’ Normative Power Europe approach who argues that
human rights is one of the EUs core normative values and that the EU seeks to
disseminate its values when interacting with other global actors.

This research presents a conceptual framework that starts with political will
which influences the capacity of businesses and states, which influences the
enforcement of the directive. The stakeholders are worried that political will and
lack of capacity will negatively impact the enforcement of the directive, but the
main perception is that this directive is welcomed and needed. This research also
presents three possible ways for the EU do disseminate its normative powers in the
fishing industry through the CS3D. These three ways are (1) upholding
international standards, (2) increasing accountability, and (3) to lever the EUs
reputation. These are not predictions, but suggestions based on the perceptions of
key stakeholders. The conceptual framework and these ways of disseminating
norms contributes to a better understanding of how the CS3D could introduce
human rights due diligence into the global fishing industry with the intention of
significantly improving the lives of numerous fishers throughout the world.
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Appendix 1

List of the EUs ongoing SFPAs (2024/04/05) (European Commission 2024)

Country Expiry date Type

Africa

Cabo Verde 19.5.2024 Tuna

Cote d'Ivoire 31.7.2024 Tuna

Gabon 28.06.2026 Tuna

14.6.2024

Guinea-Bissau Mixed

Madagascar 30.06.2027 Tuna

Mauritania 15.11.2026 Mixed

Mauritius 20.12.2026 Tuna

Sao Tomé and

Principe 18.12.2024 Tuna

Tuna+

Senegal 17.11.2024 hake

Seychelles 23.2.2026 Tuna
Tuna+

The Gambia 30.7.2025 hake

Europe

Greenland 21.04.2025 Mixed

Oceania

Cook Islands 13.12.2024 Tuna

Kiribati 1.10.2028 Tuna

Dormant

agreements
Africa

57



https://www.zotero.org/google-docs/?EzEilR

Mozambique Protocol expired 2015
Equatorial Guinea Protocol expired 2001
Liberia Protocol expired 2020
Morocco Protocol expired 2023
Oceania

Micronesia Protocol expired 2010
Solomon Islands Protocol expired 2012
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Appendix 2

Informant number Stakeholder

1 Human Rights Agency

2 Human rights Agency

3 Sustainability Consultant

4 EU official

5 International Trade Union (1)
6 International Trade Union (2)
7 International Trade Union (2)
8 International Trade Union (2)
9 NGO (1)

10 NGO (2)
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